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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Special Permit No. 2020-020 – Kalkus
Section 240-47.1 (B) (4) – Family Apartment

To convert an existing detached accessory structure to a Family Apartment

Date: May 13, 2020
To: Zoning Board of Appeals
From: Anna Brigham, Principal Planner

Applicant: Timothy J. and Marla J. Kalkus
17291 Osterville Lane, Huntington Beach CA

Property Address: 99 Old Farm Road, Centerville, MA
Assessor's Map/Parcel: 231/026
Zoning: Residence D -1(RD-1)
Filed: April 1, 2020 Hearing: May 27 2020 Decision Due: August 5, 2020

Copy of Public Notice
Timothy J. and Marcia* J. Kalkus have applied for a Special Permit pursuant to Section 240-47.1 –
Family Apartments   The Applicants are proposing to convert an existing detached accessory
structure into a Family Apartment.  The subject property is located at 99 Old Farm Road,
Centerville, MA as shown on Assessor’s Map 231 as Parcel 026.  It is located in the Residence D-1
(RD-1) Zoning District.
*Correction: Marla

Background
The subject property consists of a .41 acre lot with frontage on Old Farm Road overlooking Lake
Wequaquet in Centerville. According to the Assessors records, the lot is currently developed with a
single family dwelling consisting of 1,394 square feet of living area (3,056 gross square feet), 2
bedrooms, and constructed in 1948. There is a 440 square foot accessory structure on site
constructed in 1986.  The principal dwelling will not change but the Applicants are proposing to
create a family apartment is the existing accessory structure. The area consists of mostly
undersized lots and residential in use.

Proposal & Relief Requested
The Applicants are proposing to create a family apartment in an existing 440 square foot accessory
detached structure on site. The detached family apartment requires a Special Permit pursuant to
Section 240-47.1, Subsection B. The subject property is located at 99 Old Farm Road, Centerville,
MA.
Section 240-47.1 B. By special permit. The Zoning Board of Appeals may allow by special permit
if:

(1) A family apartment unit greater than 50% of the square footage of the dwelling.

(2) A family apartment unit with more than two bedrooms.

(3) Occupancy of a family apartment unit by greater than two adult family members.

(4) A family apartment unit within a detached structure, with a finding that the single-family
nature of the property and of the accessory nature of the detached structure are preserved.
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Section 240-47.1 C. Conditions and procedural requirements. Prior to the creation of a family
apartment, the owner of the property shall make application for a building permit with the Building
Commissioner providing any and all information deemed necessary to assure compliance with this
section, including, but not limited to, scaled plans of any proposed remodeling or addition to
accommodate the apartment, signed and recorded affidavits reciting the names and family
relationship among the parties, and a signed family apartment accessory use restriction document.

(1) Certificate of occupancy. Prior to occupancy of the family apartment, a certificate of
occupancy shall be obtained from the Building Commissioner. No certificate of occupancy
shall be issued until the Building Commissioner has made a final inspection of the apartment
unit and the single-family dwelling for regulatory compliance and a copy of the family
apartment accessory use restriction document recorded at the Barnstable Registry of Deeds
is submitted to the Building Division.

(2) Annual affidavit. Annually thereafter, a family apartment affidavit, reciting the names and
family relationship among the parties and attesting that there shall be no rental of the
principal dwelling or family apartment unit to any non-family members, shall be signed and
submitted to the Building Division.

(3) At no time shall the single-family dwelling or the family apartment be sublet or subleased
by either the owner or family member(s). The single-family dwelling and family apartment
shall only be occupied by those persons listed on the recorded affidavit, which affidavit shall
be amended when a change in the family member occupying either unit occurs.

(4) When the family apartment is vacated, or upon noncompliance with any condition or
representation made, including but not limited to occupancy or ownership, the use as an
apartment shall be terminated. All necessary permit(s) must be obtained to remove either
the cooking or bathing facilities (tub or shower) from the family apartment, and the water and
gas service of the utilities removed, capped and placed behind a finished wall surface; or a
building permit must be obtained to incorporate the floor plan of the apartment unit back into
the principal structure.

Proposed Special Permit Findings
For all Special Permits, the Board is required to make general findings pursuant to § 240-125(C).
The Board should review the evidence presented by the Applicant, staff, and members of the public
and, after weighing such evidence, is encouraged to articulate if and how the evidence contributes
to each of the required findings.

1. The application falls within a category specifically excepted in the ordinance for a
grant of a special permit. Section 240-47.1. B. allows a Special Permit for a Family
Apartment in a detached structure.

2. Site Plan Review is not required for single-family residential dwellings.
3. After an evaluation of all the evidence presented, the proposal fulfills the spirit and

intent of the Zoning Ordinance and would not represent a substantial detriment to the
public good or the neighborhood affected.
The Board is also asked to find that:

4. The proposed family apartment would not be substantially more detrimental to the
neighborhood than the existing dwelling.

5. The single-family nature of the property and of the accessory nature of the detached
structure are preserved.
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Suggested Conditions
Should the Board find to grant Special Permit No. 2020-020, it may wish to consider the following
conditions:
1. Special Permit No. 2020-020 is granted to Timothy J. and Marla J. Kalkus to establish a family

apartment in the existing detached accessory structure at 99 Old Farm Road, Centerville, MA.
2. The site development shall be constructed in substantial conformance with the plan entitled

“Existing Conditions Site Plan” by J.M. O’Reilly and Associates, Inc. dated March 12, 2020.
3. The proposed development shall represent full build-out of the lot. Further development of the

lot or construction of additional accessory structures is prohibited without prior approval from the
Board.

4. The Applicant must comply with the restrictions in Section 240-47.1 Family Apartments C.
Conditions and Procedural Requirements 1-4 of the Ordinance as follows:

1. Certificate of occupancy. Prior to occupancy of the family apartment, a certificate of
occupancy shall be obtained from the Building Commissioner. No certificate of
occupancy shall be issued until the Building Commissioner has made a final inspection
of the apartment unit and the single-family dwelling for regulatory compliance and a
copy of the family apartment accessory use restriction document recorded at the
Barnstable Registry of Deeds is submitted to the Building Division.

2. Annual affidavit. Annually thereafter, a family apartment affidavit, reciting the names
and family relationship among the parties and attesting that there shall be no rental of
the principal dwelling or family apartment unit to any non-family members, shall be
signed and submitted to the Building Division.

3. At no time shall the single-family dwelling or the family apartment be sublet or
subleased by either the owner or family member(s). The single-family dwelling and
family apartment shall only be occupied by those persons listed on the recorded
affidavit, which affidavit shall be amended when a change in the family member
occupying either unit occurs.

4. When the family apartment is vacated, or upon noncompliance with any condition or
representation made, including but not limited to occupancy or ownership, the use as an
apartment shall be terminated. All necessary permit(s) must be obtained to remove
either the cooking or bathing facilities (tub or shower) from the family apartment, and
the water and gas service of the utilities removed, capped and placed behind a finished
wall surface; or a building permit must be obtained to incorporate the floor plan of the
apartment unit back into the principal structure.

5. All mechanical equipment associated with the dwelling (air conditioners, electric generators,
etc.) shall be screened from neighboring homes and the public right-of-way.

6. The decision shall be recorded at the Barnstable County Registry of Deeds and copies of the
recorded decision shall be submitted to the Zoning Board of Appeals Office and the Building
Division prior to the issuance of a building permit.  The rights authorized by this special permit
must be exercised within two years, unless extended.

Copies: Applicant (c/o Matt Teague)

Attachments: Application
Site Plan
Building plans
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Assessor’s Record & Aerial Photo
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.Date �ei,�iyed 

'.f'Qw.n Clerl<SQfflc::e: 

The-.i.!ndersigned,hereQY :aj)p.l!es:totheZohiflg Boaril-of Appeals fora Vadanctii hi the mannerand-forthe. 
-reasons s_et}dtth bel ow:· . . .. . . . . . . . . .. . 

Joan E. Thaler, Trustee of the c/o Marian S. Rose, Atty 
__ J_oa_n_E_._Th_al_er_R_e_v_oc_a_b_le'-T_ru_s_t ; Phone: _ 508-398-2221 . I' . ;- . .  ·. . f Ap.p 1£ant:sName; 

t\Rpfiqlnf$' Af;fctress:, __ 5_B_eth_L_ee_D_riv_e�, _G_ra_ft_on---'-,_MA_0_1_5_19 _ 

;pt-opeflY l,,o�:or:1:: 139 Point of Pines Avenue, Centerville, MA 02632 
c/o Marian S. Rose, Atty 

:-Property Dwnet: Joan E; _Thaler, Trustee of the Joan E. Tha_ler Revocable Trust_ ,Phori�; ·--�5�0=8-�3�98�-2=2=2�1 ---- 
A¢Idte$S o(Owner:: 5 Beth Lee Drive, Grafton, MA 01519_  

iipetiri.ond #ffff'ir.s ftom--o�·#af�P?�UTe' �fin(�es:t;2 

Z�n[n.g rnstrict: RD-1 _ __;c...:::..._:_ _ 

(;r9Wi��te.r Pverli;!Y- Di�ric.t: -�_R_P_O_D _ 

Book 104, Page 21 
Re.gis(ry'qfDe�&./Lanq (;o,\Jr:t;Rif�r���; ·De.�d- __ B_o_ok_3_1_4_52....:.,_P_a=-ge_3_7 __ 'P.lao_ and Book 1 18 ,  Page 69 

A.ssessor's N.:\?,-p/Parc�l-N_ymber: 230/073 

Number ofYears Qwne�., '---_s _ 

Vadance:-Req1;.1estec.k Section 240-125(8)(1 }(c} and 240-11 (E) Bulk Regulations 
.'Cik Section' & Title bf i1ie-ZonihfOrdihance'. 

�scri_ptf<>o 0.f.,A-giv;ty!R��n,f-o(!(equ�; Petitioner seeks to remove pre-existing, nonconforming garage and 

replace with a smaller, less nonconforming garage, further from the lot line than existing. 

-Qoes tbe�pro('ierfy �ave ijnfex1strtjg Vru:iahc� qr Sp�diil- P�rri1tt issuedjn :it? No [ ]. Yes. [x J both 
P�nnif#..::' 2015-032.1915-10. 1956-26 

The Applicanfs Name wili l;ie the-entity ti>·whqrnt�� yarl?fl_Ce.wilfh� ,�ued:to.. . 
lffhe Applicant differs frd1n-owiieh, the;Appl itatJt\-?111,be r:�quir.� fo ;;ubf.fl rt: em� :�gi nal .n�furizerf f ett� fl'.qmit1:re 

';::�t:�::::::.tl��r;�t���;:;��!t&:;:;t�:0f.an �ecuteo p�ufchie :&'�aies-agreen1(;nt or.' lease, or 

2020-021

07-30-20
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_E>;isti9.g: ley�l tjfJ).evelopfr1erit 9(\hePr;op�rfy--_N\1mb:er_q_fBuild1ng� One dwelling, one cottage, one garage (3 bldgs) 
Present Use(s):: Single family use 

. ��i11g "¢rqss}loor:Area.� __ 6_,__,2_5_3 __ sq .. ft. ProposedNew GJOSS Fbor Area:. __ 6_,2_5_3 __ sq At. 

,Sft¢ Pfa_n-.;R�vfew Numben __ ,__ ._DateA_pproveil.: (bouequiredfcidingfe:fjt two FamHy use) 

ls:tlie: pi:Qperty·fotated h1a·aesignated· His't9nc Distrlcr?i.,·;--,.,...,,.,� .•.. ; .... _,., .. · .•.... _, ...• 
Is this pr<;>posiu s�bje_cbothe:J�tisdj<:ft[ori of the ;C:onse,rvatiQn 'Com�'fosion _..,.,··-·:. 

.::•!��-:�ri:::i:�:t;ii�:�r::::r!1d:::t:�:��:���--��:��:-���-�--'-�-��:::��:::.:�::::: 

-��::.;:.�:�=��f::�:·:t�}:tci:e;:J.r{r;:::::::�:=�-:::::::::�:�,:::�::::��::::::�:::::::�:::::· 

Ye$[] No.[x] 
Y� txJ . N9.f J 
Yesf] No[x] 
Yes_( l No [xJ 

Yest J No· txJ * 
Yes,[] No [x) 

* Contractor, Chris Wood with Patriot Builders discussed project with the Building Commissioner and was directed to the ZBA 

The foliow:ing Required -J nform atibn, as atJp-lfcabfe to :app tr Gatidn,.. must be submitted "with'th:e,�pp-li:catjon: at. 
the time offiifr1t(- failur.eto.'dO'SO r.ilciytes�ltitj:_�·9enip:l,ofyoyi' retjtj:ei'· . .. . . 

,• Thtee'�3).copies:.ofthe-cofi:fp'lefod afiplicatit>n fo.rm,.ea;cFi wfth or_igihafsig11atujes,: 

--� Three. (J):-'copiesofa.·'wet:seafed;··c-ertined-pfopei:cy survey.(ptotpl�) and one (1) reduced WP:Y. (ff'1l2 .. X.: 

'll" or 1 ,  ... 5(17".) showing the qrrn¢nsiti11s' qf *� la.op; a1i_\qetla-ri1�i 'Watefb_odiesis:i:rrn:>uiii.Jing'.n:i�d:Nciys' 
ancfth� location. ot'the.; e}C:[�(Iqg jif:iprq\!'e[ll�nts .on i�eJand. 

:•· Tbree :f3Jcopies'.of a:0,pr.opt,sed'site·iinpr4vernenfJ>I�, as foQtjQ appr!)�hf E} by:the .. :Si!e,F'Jan Review Cor_nmfU� 
(if-�pp:fiia)iiJeJ, .anci. huH¥rig eley;:!t!Oli:S �ii.d :l�yo_uf�. may be requir�_pl us one (tj -re,<fuc:�q cepy :ra, l/21":X 1.1 "• or 
11"'. X. i"?"Y�Qf �qi qra,_w_i_tig. 'Jhf!S� •P,la_ns r1'1U.� $!JOWttl� ��ct loCi;!f!On ofa[l:·prpp,Q$1fil_ ·lmprover,rie11f$ �no: 
aiter.itrons '.O_n ·the·! ar:c{anci'. to fhe-$'U$Fl;S. 

• The ?pplia:i.nt may s�bmif ar.iv,add[�q1:1al s4ppptting.dqq�men�Jo·�r�--tl'.ie Boar�foi.: miking its: d�temJ:n�tfpn. 
tw�}��op1es=�rt-il s.upporting.dpqim�trmu�th�$�bjniUedi3ighi4ays,Prrortothe'pubHi:-h�aringJor 
dr.str1p1,rt;ionio:tf:.'e·.B9;:i_rd .. Meniber$, , . 

. . . . . , _ Jo�n E.�haler u519 
Srg11at.u,re .• By. .. � 

. App{itantor-.epre,5�-� Joan E. Thaler, Trustee 
Pr1rit: N;arne by Marian S. Rose, -Attorney 

· .Phone:: 508-398-2221 
�������������������- 

Fax.:No.:, 508-398-1568 
�������������������- 

e-mai] Ad9r�s::.. msrose@singer-law.com 

-� .• A)i �qn:ew�ndeor:::e on thi� ·applicaifon w.ill �-pro_c_�� ihroughJh!:!)tepr15�nta�iv� named at that !!-d&�s� and phone· 
h umber �rov}d�. E>;qipffqr .Attorneys,, irtht!: ��f}T�J:mtatlve qlffer-s from. triePclitf oner, .a l�€t.authotli2fog. the . 
R:hpreseni.:ative,to:act: ori: behifofthe Petri:fofiiish.lll .be"r�qµif�d;. . . . . . . 

D�te; April 2 1 ,  2020 

Law Office of Singer & Singer, LLC 
P.O. Box 67, Dennisport, MA 02639 
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Owner/Petitioner: 

Property: 

Town of Barnstable 
Zoning Board of Appeals 

Joan E. Thaler, Trustee of Joan E. Thaler Revocable Trust 

139 Point of Pines Avenue, Centerville, MA 

The Petitioner seeks a Variance in accordance with Section 240-125(B)(l) of the Barnstable Zoning 
Ordinance ["Zoning Ordinance"] and. M.G.L. Chapter 40A, Section 10, for.relief :from-the provisions 
of Section 240-11 (E) of the Zoning Ordinance, in order to remove pre-existing, nonconforming 
garage and replace with smaller, less nonconforming garage, further from the lot line than existing. 

The existing garage was built pursuant to a 1956 variance which granted relief from the side setback 
minimum requirement. The Petitioner seeks relief from the setback requirement found in 240-11 
requiring structures to be built outside the minimum IO-foot side setback of the RD-1 District. 
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Town ofBamst�le 

tonirt}g ;8.6�i�: pf_�p11t�Js: .. 

Original Hearin� Date:; 

4/21/2020 

4/21/2020 
Joan E. Thaler.Trustee of the 
Joan E. Thaler Revocable Trust 

139 Point of Pines Avenue, Centerville 

230/073 

fn the -Matter of Joan E. Thaler, Trustee 
.,Apl>tibuitf9� 

Boar9 of APP��I.s-; pw.;;.u_ai;r:t t0 M'a$s.:Genef.<i:l. Laws�- Cha.pier 40A, Section lS/agre.eto extend the 
required: tir:n#. lfrnttsfor hblcliii:g ot\i,·pabJicne�ri ng ·andril:ing ,of a decfsfon O:l'.1 tbis}1pp.Ji.catio,;i: for a 
Va:ri'<ince-:for-a ped:odof . . . days,beyond that rlate"the hearingwasirequiredto:he. he:!da:nd 
tiie datisf()n ws·io .b�4iied: Tb is �eh;ion.teqDir.eKthat�tiecisf.ohibe ffJ'ed: l4 dajts: aft�; the . . 
qetiskitj fs reode:re�J)yth·e:z;onfljgil}tiiirc.J_=ofAppeals andJtr�t)he,dedsion be fn�d: no l�ted�an 

to �xecutingthis:-Agfee.m¢.ht,Jr1¢: AppJi�,tfa) .h�etq specjficaHy y.,aive;a;ny clalm for a construdlve 
grant ofreliefoased o_pen-tlme:limit5,applkabl-e piiortotlie-execution ofthis.A&rE!ement. 

Date: April 21., 2020 Da�: 

Towr:r.Cferk 

Applicaµt<�> 
Fil!{ . . .  
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Bk 31452 Ps37 �38474 
OS-07-2018 � · 0 2 : 0 3 p  

Q U I T C L A I M  D E E D  

Joan E. Thaler f!k/a Joan E. Zimmer, being unmarried, with. a mailing address of 5 Beth 
Lee Drive, Grafton, Massachusetts 0151_9 · 

for Nominal Consideration, 

Grants to Joan E. Thaler, Trustee of the Joan E. Thaler Revocable Trust u/d/t dated July 
30, 2018, with a Trustee's Certificate pursuant to M.O.L.C. 184, §35 recorded with the 
Barnstable Registry of Deeds herewith, with a mailing address of5 Beth Lee Drive, 
Grafton, Massachusetts 01519, 

with QUITCLAIM COVENANTS, 

the land together with the buildings thereon, situated in Barnstable known as Centerville, 
located at Wequaquet Lake, Barnstable County, Massachusetts, described as- follows: 

Northwesterly 

Northeasterly 

Southeasterly 

Southwesterly 

by Point of Pines Avenue, one hundred (100) feet; 

by land now or formerly of Melancy C. White, two hundred forty­ 
six (246) feet, more or less; 

by Wequaquet Lake, one hundred (100) feet, more or less; 

by land of Melancy C. White, about two hundred forty-two (242) 
feet. 

The above described premises are shown on plan entitled "Plan of Land in Centerville, 
Barnstable, Mass." surveyed for John Collins, dated May 16� 1952, recorded with the 
Barnstable Registry of Deeds in Plan Book l 04, Page 21 .  

Said premises are conveyed subject to and with the benefit of any and all rights, rights of 
way, easements, reservations and other conditions of record insofar as the same may be in 

force and applicable. 

Being the same premises conveyed to the Grantor by the deed recorded with the 
Barnstable Registry of Deeds in Book 28517, Page 261. 

Property Address: 139 Point of Pines Avenue, Centerville, MA 02632 
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Executed as a sealed instrument under the pains and penalties of perjury this 30th day of 
July, 2018. 

JoanE. Thaler 
fi'k/a Joan E. Zimmer. 

Commonwealth of Massachusetts 

BARNSTABLE, ss, 

On this 30th day of July, 2018, before me, the undersigned Notary Public, 
personally. appeared Joan E. Thaler, f/k/a Joan E. Zimmer, proved to me through 
satisfactory evidence of identification; which was a photographic identification with 
signature issued by a federal or state governmental agency, o oath or affirmation of a 
credible witness, o personal knowledge of the undersigned, to be the person whose name 
is signed on the preceding or attached document, and acknowledged to me that she signed 
it voluntarily for its stated purpose. 

My Commission Expires: S".,... J /- J-3 

BARNSTABLE REGISTRY OF DEEDS 

John F. Meade, Register 
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BRPJJSTABLE TOWM CLERK 

Decision and Notice 

Town of Barnstable 

Zoning Board of Appeals . 

Bk 29047 P s 1 6 9  �36648 
07-30-20:15. a· a-t:>r1: lii�;i.a 

l:'.L'T!.:J Ji:.l,f CC. Ft! 1:51 

. ' 

Special P�rmlt No. 2015-032;.. Zimmer 

§ 240,-94(8) - Expansion of a Preexisting Nonconforming Use 

To expand a dwelling where there are two dwellings on one lot 

Granted with Conditions 
Joan Zimmer 
5 B.eth Lee Drive, Grafton, MA 01519 
139 Point of Pines Avenue, Centervilie 
230/073 
Resf dence D-1 District, Resource Protection Overlay District 

June 10, 2015 

Sµmmary: 
Petitioner: 

Property Address: 

Assessor's Map/Parcel: 
·zoning: 

Hearing Date: 

Recording Information: Deed: Book 28517 Page 261 
Plan: Book 104 Page 21  

Background 
In· Appeal No. 2015-032, Joan Zimmer sought to expand a dwelling where there were two slnqle­ 
family dwellings on one lot. The proposal included improvements to the dwelling nearest the street, 
including an approxlmately 140 square foot entryway addition and reconstruction of the rear deck, 
including reconfigured access. Section 240-7(F) states that in residential districts, only one principal 
permitted building shall be located on a single lot. Relief is requested to allow the expansion of a 
dwelling where there are multiple single-family residential ·dwellings on the property. 

The subject property was a .56 acre lot on Wequaquet Lake with frontage on Point of Pines Avenue 
and Juniper Road. The property was improved with two single-famHy dwellings built in 1953. There 
was also a detached garage/shed and an accessory ramp and landing. 

There are two prior ZBA decisions on file for the property: 

1956-_26: A variance to allow for the construction of a two-car garage and shed within three feet 
of the sideline. 

1975�70: A Special Permit for an expansion of a preexisting nonconforming use to allow the 
expansion of the house nearest to the water. 

Procedural & Hearing Summary 
Special Permit No. 2015-032 allowing an expansion of a preexisting nonconforming use was filed at 
the Town Clerk's office and office ofthe Zoning Board of Appeals on May 20., 2015. A public 
hearing before the Zoning Board of Appeals was duly advertised and notice sent to all abutters and 
interested parties in accordance with MGL Chapter 40A.. The hearing was opened on June 1 O, 
2015 at which time the Board found to grant the special permit subject to conditions. Board 
Members deciding this appeal were Brian Florence, Alex M - .  Rodolakis, George T. Zevitas, David A. 
Hirsch, and Herbert K Bodensiek. ,· 

Attorney James Norcross represented the Petitioner before the Board. Attorney Norcross 
presented the request to renovate the existing structure nearest to the road and reviewed the 
proposed expansions. He presented the findings required by 240�94(8) for grant of a special 
permit, stating that the project would be an improvement to the house, property and neighborhood. 
The Soard Chair requested public comment and no one spoke. 
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Bk 29047  Pg170 #36648 

Town of Barnstable Zoning Board of Appeals - Decision and Notice 

Special Permit No .. 2015-032 - Zimmer. 

Findings of Fact 
At the hearing on June 10, 2015, the Board unanimously made the following findings of fact for 
Appeal No. 2015-032, a request for a special permit filed by Joan �Zimmer to expand a preeXisting 
nonconforming use on a lot with multiple single-family residential uses: 
1 .  Joan Zimmer petitioned for a Special Permit pursuant to §240-94(8) Expansion of a Preexisting 

Nonconforming Use, where there are two single-family .dwellings on a single lot. The petitioner 
seeks to expand the dwelling nearest to the road with the construction of an entryway addition, a 
small addition to the kitchen and reconfigured access to the rear deck. · 

2. The application falls within a category specifically excepted in the ordinance' for a grant of a 
special permit. Section 240-94{8} allows for the expansion a preexisting nonconforming use 
with a Special Permit. The multiple single-family dwellings on the lot predate the adoption of the 
applicable zoning. 

3. Site Plan Review is not required for single-family residential uses. 

4. Afteranevsluaticn of all the evidence presented, the proposal fulfills the spirit and intent of the 
Zoning Ordinance and would not represent a substantial detrimentto the public good or the 
neighborhood affected. The proposed renovations and expansions represent an improvement 
to the property and the neighborhood. · · 

5. The expansion will conform to all setback requirements of the RD-1 District. 

6. The proposed use and expansion is located on a lot shown in Plan Book 104 on Page 21;  the lot 
was created in 1952 and has not been modified since the development of the nonconforming 
dwellings on the property in 1953. · , 

7. There is no new use of the property proposed, but an expansion of an existing residential 
dwelling within the boundaries of the residential zoning district. 

8. The expansion of the preexisting nonconforming use will be no more detrimental to the 
neighborhood than the use as it exists today. The number of bedrooms or intensity of use of the 
dwelling will not be increased as a result of the proposed expansion. 

The vote to accept the findings was: 
A YE: Brian Florence, Alex M. Rodolakis, George Zevitas, David A Hirsch, Herbert K. Bodensiek 
NAY: None 

Decision 
Based on the findings of fact, a motion was duly made and seconded to grant Special Permit No. 
2015:-032 subject to the following conditions: · 
1 .  Special Permit No. 2015-032 is granted Joan Zimmer to allow the expansion of a preexisting 

nonconforming use at 139 Point of Pines Avenue in Centerville to construct an addition to the 
dwelling closest to the road. 

2. The expansion shall be in substantial conformance with the site plan entitled "Proposed Site 
Plan - 139 Point of Pines, Centerville, Ma" dated March 31 ,  2015 drawn by JM O'Reilly & 
Associates, Inc. and the elevations and floor plans entitled "Proposed elevations/proposed 
plans: Zimmer Residence" dated April 9, 2015, drawn by Skyline Design. 

3. This decision shall be recorded at the Barnstable County Registry cif Deeds and copies filed with 
the Zoning Board of Appeals and Building Division. The rights authorized by this special permit 
must be exercised within two years, unless extended. 

The vote was: 
AYE: Brian Florence, Alex M. Rodolakis, George Zevitas, David A. Hirsch, Herbert K. Bodensiek 
NAY: None 

2 
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Bk 29047 Pg171 #36648 

Town of Barnstable Zoning Board of Api:>eals - Decision and Notice 
Special Permit No. 2015-032 -ZLmmer 

Ordered 
Special Permit No. 2015-032 allowing for expansion of a dwelling where there are multiple single­ 
family dwellings on one lot at 139 Point of Pines Avenue, Centerville has been granted subject to 
conditions. This decision must be recorded at the Barnstable Registry of Deeds for it to l:>e in effect 
and notice of that recording submitted to the Zoning Board of Appeals Office. The relief authorized 
by this decision must be exercised within two years unless extended. Appeals of this decision, if 
any, shall be made pursuant to MGL Chapter 40A, Section 17, within twenty (20) days after the date 
of the filing of this decision, a copy of which must be filed in the office of the Barnstable Town Clerk. 

Bria��r 
I, Ann Quirk. Clerk of the Town of Barnstable, Barnstable County, Massachusetts, hereby certify 
that twenty (20) days have elapsed since the Zoning Board of Appeals filed this decision and that no 
appeal of the decision has been filed in the office of the Towh Clerk. 

Signed and sealed this J 31°" day of 9J /
7 

Z-01$ under the pains and penalties of 
perjury. 

Ann Quirk, Town Clerk 

• Date Signed 
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Office; 508-862-4022 
FAX: 508-862-4722 

May 2 1 ,  2015 .  

Bk 29047 Pg172 #36648 

(.i,OWD ofBarnstable ( 
Assessing Division 

367 l\1ain Street.Hyannis MA 02601 

www.town.barnstable.ma.us 
Jeffery A. Rudziak, MAA 

Director of Assessing 

ABUTTERS LIST CERTIFICATiON 

RE: Adjacent Abutters List 
For Parcel(s): 230..:073 

139 Point of Pines Avenue 
Centerville, MA. 02632 

As requested, I hereby certify the names and addresses as submitted on the 
attached sheet(s) as required under Chapter 40A, Section 1 1  of the 
Massachusetts General Laws for the above referenced parcels as they appear 
on the most recent tax list with mailing addresses supplied. 

Board of Assessors 

Town of Barnstable 
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Abutterkeport 
( 

Bk 29047 Pg173 #36648 
Page 1 of2 

Zoning Board of Appeals (ZBA) Abutter List for Map & 

Parcel(s): '230073' 
Parties of interest are those directly opposite subject lot on any public: or private street or way 
and abutters to abutters. Notification of all properties within 300 feet ring of the subject lot. 

Total Coun.t: 23 Close 

.' Mailing Map &. Parcel Owner1 Owner 2. Addressi Address 2 
CityStateZip 

Country De 

MCAUUFFE, FOWLER,.JAMES A JR - 

230041 MATIHEWL& 91 JUNIPER RD CENTERVILLE, 28: 
ELLEN M & 

& GERALDINE A MA 02632 

Bl.AO<, 
148 R!VERSIDE DR NORWEi.L,MA 230042 CHR!STOPHER & 10, 

PATRICIAJ 02061 

WEINTRAUB, 250 HAMMOND CHESTNUT HILL, 230055 AARON G & POND PKWY� 1015 10£ 

DOROTHYN so 
MA02467 

230056 BAmNELU, NANCY 35 SATUIT MEADOW NORWELL, MA 15! J. LN 02061-1455 

230057 
ANDERSON, MARY E MARY E ANDERSON 127 POINT OF CENTERviLLE, 
& ADLER, SUZANNE TRUST PINES AVENUE MA 02632 25! 
ETRS 

LOUNSBERY, A 100 POINT OF PINES 110 POINT OF CENTERVILLE, 230059 BRUCE &FARWELL, NOMINEE TRUST . PINES AVENUE MA02632 28: 
WAYNE L TRS 

LOUNSBERY, A 100 POINT OF PINES 110 POINT OF CENTERVILLE, 230060 BRUCE &FARWELL, 28: 
WAYNE L TRS NOMINEE TRUST PINES AVENUE MA 02632 

230062 MENEGAY, KARIN K KARIN K MENEGAY 120 HAMPSHIRE WEUESLEY, MA 
25! 

& L ARMAND III TRS REV TRUST ROAD . 02481 

MURPHY, CHARLES J CHARLES J MURPHY NORTH 
230063 

Tll REVOCTRUST 11 ASPEN ROAD 
. �- READiNG, MA 2T. 

01864 

230064 BRAl:INSTEIN, S 6 BRIGGS POND SHARON,MA 
28! NATALIE . WAY 02067 

230065 -ADAMS, ZELLA S & 203 NORTH BALTIMORE, MD 19; 
MATHEW BEECHWOOD AVE. 21228 

FRISHf\1AN, 21 STRATFORD ANDOVER,MA 230066 ' MICHAEL A & KAY ROAD 01810 zs; 

BERTHOLD 

GUTNER, JAMIE B & 6 HASTING'S CAMBRIDGE, MA 
230067 BRENNER, R & 27� 

DELUCA, R SQUARE 02139-4725 

230068 
DANZIGER, RO�ERT GABR1EUE BERMAN 

ATTN: KIM DWYER 100 FEDERAL BOSTON, MA 25( 
& ATLANTIC TRUST ELITOV IRRf TR 07 STREET 02110·1802 
CO N A  

230069 BERMAN, ROGER L POP NOMINEE TRUST 21 WORMWOOD ST BOSTON, MA 22! 
&ANNE BAILEYTRS · . #415 · 

- 
02210 

230070 FRANKUN, USA E 167POINT OF CENTERVILLE, 23; 
PINES AVENUE MA.02632 

230071 CONNOLLY, LAUREN 153POINTOf CENTERVILLE, 
25i A PINES AVENUE MA 02632 

230072 KENT, PETER E & 48 TROWBRIDGE SHREWSBURY, 
27: 

KERRYM LANE MA01545 
. .  

GRAFTON, MA 

http:/166.203 .95.236/arcims/appgeoapp/ AbutterReport.aspx?type=ZBA 5/19/2015 27



Bk 29047 Pgl74 #36648 

AbutterReport Page 2 of2 
( 

.230073 ZIMMER, JOAN E 5 BETH LEE DRIVE 01519 28! 

c230074 PINKOFSKY, ALYN 3 NORTHWOOD LN 
WAYLAND, MA 11: 
01778 

GROSS, PETER & 2 LAKE DRIVE - 76 WASHINGTON SUDBURY,MA 
23007? MCCRAY, MELISSA REALlY TRUSf DRIVE 01776 

25; 
GROSSTRS 

230076 
PIERCE, MAR"T:HA E 4 LAKE DRIVE 

19 GARDEN STREET BOSTON,MA 
26( 

TR REALlYTRUST 02114 

WEQUAQUET C/0 DEBORAH CENTERVILLE, 230077 ESTATES BEACH 91 JUNIPER ROAD 12E 
ASSOCIATION FOWLER MA 02632 

Thls list by itself does NOT coristltute a certified list of abutters and is provided only as an aid to the determination of abutters. If a 
certified list of abutters is required, contact the Assessing Division to have this l!st certified. The owner and address data on this list is 

from the Town of Barnstable Assesso(s database as of 5/1912015. 

http://66.203 .9 5.236/arcims/appgeoapp/ AbutterReport.aspx?type=ZBA 5/19/2015 
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&OOK2274 rm 149 
THE COMMONWEALTH OF MASSACHUSETTS 

TOWN OF BARNSTABLE 

BOARD OF APPEALS 

26799 

_____ December .5 .. ·-·-·-··-----·········-·········1975 

NOTICE OF VARIANCE 

Conditional or Limited Variance or Special Perm.it 
(CC"neraJ Law1 Cho.pler 40A., Section 18 iu amended) 

Notice is hereby given that a Conditional or Limited Variance or Special Permit has Leen granted 

To .... ·-······-··· Wa.ldo. W ••• Sears····-··············································-······················-·························· 
0111"RC"r or Petitioner 

Address _ 1 ?B .. Point .. of _Pines. Avenue····-·····--······-·.,················-··-·-···········-·······-··············· 

City or Town Centerville� __ MA._ 02632 ················--····-·····················-············-···· 
...... .MIIP.:i .. 230. Lot.J. 73. in.Assessors. Records __ - _house .. lot __ with __ two chrellings _ 

T,foatiCJ L.nd AJrcded 

by the Town of Barnstable. Board of Appeals alf ecting the rights of the owner with 
respect to the use of premises 011 1.,;1.�Qlllt. . .of'...PiJJ.ea._AJrama_. Can.ter.dll� . 

SLttet Cit7 or Town 

the record title standing in the name of 

·······-···-····················Va·�do. W e •. Sears·······-··········-·············-························································· 
whose address ;8 1 :,:) __ Point of_ Pines_ Avenue Centerville··········-· Mass . 

Street City or To.-n Siat.e 

by a deed duly recorded in the .... .Barna:t11."t!).ft County Registry of Deeds in Book 

.... 9!!-1. ..... Pnge .53.1. -., ··················-······--·················-·······Registry District of the Land Court 
Certificate No ·-············--Book -············---Page . 

The decision of said Board is on file with the papers in Decision or Case No .. 1.9-7-��-7.0 . 

in the office of the Town Clerk of the Town of Barnstable. 
Signed this 5:!.!! day of '.P.�.Q-�-�-;: -···············-···-19 75 

Board of App-��:'.�. �-�?.f.�---····--·-·-·········Chairman 
·-r lto&nl ot APP'"'" 

-·············-···········································-··-··-·············Clerk 
Br,ard of Appuls 

·····························-··········· 19 at.. - o'clock and minutes M. 

Received and entered with the Register of Deeds in the County of...:·······'················-··········· 
Book .•........... ·-·······-· Page·-···-·····-············ 

ATTEST 

Register of Deeds 

,\" oti(,· lo be recorded h_v Petitioner 

-iiLLU!IVtU DEC 11 75 
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TOWN OF BARNSTABLE 

Board of Appeals 

.......... _ 'V'fald.Q .. W:t Ssla:r:;L - _ 
Petitioner 

Appeal No 19.,5'6-f6 _ .. ____ Novembe,r _20 -- 19 56 

FACTS and DECISTON 

Petitioner Ws-.l.Q.!?. :W.t Jie.er.;;L _ ; _ :filed 'petition on O.c.:t:.oher.. .. .22.,,. 19 56 , 

requesting a variance-� for premises at .EQ;i.nt._o.f ... Ei.nes_Rc.ad ...... __ ,, __ .... _ IKml:, in the village 

e Centc......nlle d i ·· · . · f F.r. -1,...B. Rnc �"- �,·_ 0.L a .••• :.,*, �.: , a JOllllllg premISeS O •.•••.• ,Sill.Ml,., •···· _er..S.. .. .c.i,,�----·--·--- , __ 

_ ,,o 0000o -,.,, •• ,_,,_,,_oo0-0H00000.000 0MH00 0 _0o-, 00_0 00000000IOO-O-•O-,o-o,01000 0HOOO , ,,,,-,o0111-000_0 0000-H00-000000.llt .. , .-,.,o,ooo•H0-10HOOH0 00 ,,,ooooHOo-oOO_o_o NH00 NOHO 

for the purpose of §:. .... 'YP.:!'.l?..!J:9 .. � .... t..c;ua, .. J,,J.....q.1Lhl.J;rLt.Q .. J�Q.11S .. trac.:t ..... ?.: .•. .:t1m:=.c.9,J:. .. gar.a.g,e. ... ..C2.6 ... ..x. . .2.6.) .... 

and,_ tool .. shed _ _.{lo .x.121 within thre�.J.e.et._of' a • ..§J.del;in�·-·-· .. -··--·--·- .. ---· .. ·---· .. -···- 

Locus. is presently zoned in .•. !ie.sidencs....B l cli.s:t�c.t- .. - - - - - _ ,- . 

__ .. _ "··---·-·-- -··-----·--········ ,_._ _ .. _._ -- .. _, -- .. , .. ------··-··· --- - -,-··-·-·· 

Notice of _this hearing was given by mail, postage prepaid, to all persons deemed affected and 

by publishing in Cape Cod Standard Times, a daily newspaper published in Town of Barnstable a 

copy of which is attached to the record of these proceedings filed with Town Clerk. 

A public hearing by the Board of Appeals of the Town of Barnstable was held at the Town 

Office Building, Hyannis, Mass., at 4.: .. :ill. _ .. � P.M. __ ·.N.o.v.ember...J-S.,_ ,,_, 19 56 , 

upon said petition under zoning by-laws. 

Present at the hearing were the following members: 

•..• J_Q.ae;i;>.h lLt. . ..B.e.e�.be.r _. 
Chairman 

..Ge.or.g.e ... H. .. : .. Mell.e.n,- ... Jr.A .•..... .J.ean MacK.. Be.a.r.s.e. . 

...... (Mr.1;1 ... _ .. B.!i.?.rJ;i.e. ... Jr.51:i;i .•.. §!;P.P..Q;i.nted .iil-l.tem�t.a .... !Q� .. Eo.ltl.ey .... J.,._ Brocm;r....in...h.is. . .ab.�.enc.e ... .). __ 
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The petitioner asks .tor a varianee to ereat a. garage mid tool hoU!l& 
about five .feet frc:n the sideline o..n thi IIOlltl:mtst&x-ly side of'. his residence, 
tlw · rear or which faoee Wequ.aquet l.11k&. The req.ueat is 'based upon. an alleged 
bardsiµ.p al'isinff £tan. the shape and location o£ · the lot. This oomd.lfts o! a 
high �ank, on which t.he hOuse it1 built, and the eouthea.s:terly lower portion 
at the lot, which is only a rew fetn. above the level of the wat�r. 4:to place 
the garage on the upland 1t0ul.d interfere undtll.y1d:th the view of tbe 01merar 

of neighborlng l.ots;. to c:onstruct it well a.way ban the side)..ine would inter­ 

fere with the . three cecra-poole built to of.feet the drainage prablem on the 
lo-..- land. . 

One neign'bOr El.lld an abutter were in ravo:rJ tw:o owners i>l' l.And :tn Center­ 
ville, and an agsnt cf t.th.e Civic Aasoo;i.stion_, •e:re. opposed to va-rl..ances of stry 
kf;nd. 

.Upon tdl!twitig the land, it. appears that the proposed garage would be 
erected on the- aouth'ire:s�erl;r part. of the peti tioner1 .s lmrlend, inside a niassi-ve 
awne -.all running 1'?'Cll Point of Fi!laa- .Road to the wate?". The shape of the lot 
and the drd:na.ge probl8lll. cor-.41lne to give this lot a unique character J a v.adar.ce 
appean warranted t.n tl:ds oaae on hardship grounds., 'ldt.llont deror,atin£ .fnm the 
epirl.t 0£ the by-l.n. 
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}, .. t the conclusion of the hearing, the Board took said petition under 

advisement. .A. view of the locus was had by the Board. 

� l �  � .  
On ---··---·-··-···- · .: ,--····-··················-·······-·······-·····-·· 19 - , the Board of 

Appeals�P' 

VOTID! 

10 alloo the conat'.l"OOtton t:it a garato three feet t� th& 

etone wall en Mie eou� pQ'rilion of' thQ lot. en the 
U.lnnd .. 

Restrictions imposed: 

in. t.col-shftd rQ!�,� to· in t!m pi9t.'it1on •uet bo � 
struc�. 1t at all, 1n necard.anc� •1th th& a�k �Nrtlent 
of the bJ-,lAw. 

Distribution:­ 

Town Clerk 
Applicant 
Persons interested 
Building Inspector 
Public Information 
Board of Appeals 

Board of Appeals 

Town of Barnstable 
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---------- Forwarded message ---------
From: Kerry Kent <kerrymckent@gmail.com>
Date: Wed, May 13, 2020 at 4:25 PM
Subject: Garage
To: <jzllama@gmail.com>

Hi Joan,

Just wanted to let you know that we have no problem with you replacing your garage. All the work that
you’ve done on the house has been beautiful.

It will be nice when you can sit back and finally enjoy it!!

Kerry

Kerry Kent
149 Point of Pines

Sent from my iPhone
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EXISTING GARAGE
TO BE REMOVED
AND REPLACED

THOMAS J. McLELLAN, P.E.

NOTES:
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ZONING SUMMARY

1. VERTICAL DATUM:  NAVD88

2. MUNICAPAL WATER IS AVAILABLE.

3. CONTRACTOR TO VERIFY LOCATIONS OF ALL UTILITIES PRIOR TO  CONSTRUCTION.

4. FIELD SURVEY PROVIDED BY TERRY A. WARNER, P.L.S., HARWICH, MA.

5. THIS PLAN REQUIRES THE REVIEW AND APPROVAL OF ONE OR MORE TOWN 
     DEPARTMENTS AND IS SUBJECT TO CHANGE UNTIL SUCH TIME.  

6. WORK LIMIT LINE TO BE DOUBLE STAKED COIR LOGS WITH SILT FENCE. LINE TO BE
    SET PRIOR TO CONSTRUCTION.

7. OWNER OF RECORD: 
    JOAN E. THALER REVOCABLE TRUST, 5 BETH LEE DR., GRAFTON, MA.
    DEED BOOK 31452, PAGE 37.

DATE: 3-13-20

ASSESSORS MAP: 230    PARCEL: 73

PLAN BOOK 104,  PAGE 21

PLAN BOOK: 118,  PAGE: 69

FLOOD ZONE: XZONING DISTRICT: RD-1

                                                       REQUIRED:               EXISTING:               PROPOSED:

MIN. LOT SIZE                               43,560 SF                  24,540 SF

MIN. LOT FRONTAGE                    20'                             224.46'

MIN. LOT WIDTH                           125'                           106'

MIN. FRONT SETBACK                  20'                             5.4'                            6.5'

MIN. SIDE SETBACK                      10'                             5.8'                            6.5'

MIN. REAR SETBACK                    10'

MAX. BUILDING COVERAGE         20%                          4,916 (20%)              4,742 (19.3%)

MAX BUILDING HEIGHT                30'                             23'                            SEE BLD. PLANS
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Law Office of Singer & Singer, LLC 
  26 Upper County Road 

   P. O. Box 67 

  Dennisport, Massachusetts 02639 

 

 

         Andrew L. Singer                    Tel: (508) 398-2221 

      Marian S. Rose   Fax: (508) 398-1568 

 _________            www.singer-law.com                                                                                                                            

         Myer R. Singer                     
              Of Counsel 

 

 
Barnstable Board of Appeals                         139 Point of Pines Avenue, Centerville  

 

SUMMARY OF REASONING 

 
Joan E. Thaler [the “Applicant”] is the owner of the property located at 139 Point of 

Pines Avenue, Centerville [“Property”].  The Applicant is seeking permission to raze and replace 

a garage which was previously permitted by a variance issued by the Town in 1956.    The 

Property is an undersized (24,540 square feet) lot in the RD-1 zoning district and is improved 

with a single-family dwelling, a cottage and a garage. The rear lot line borders Lake Wequaquet.  

The proposed garage will be both smaller in square footage (1,014 square feet existing, 840 

square feet proposed) and further away (5.4’ feet existing, 6.5’ feet proposed) from the Jupiter 

Road frontage/side setback than the existing garage.  Existing lot coverage is twenty percent 

(4,916 square feet) and overall lot coverage will decrease to 19.3 percent (4,742 square feet).   

In order to complete the redevelopment, the Applicant is seeking a Variance from the 

Board of Appeals in accordance with Sections 240-125 (B) (1) (C) and 240-11( E) of the Zoning 

Ordinance of the Town of Barnstable [“Zoning Ordinance”] and M.G.L. Chapter 40A, Section 

10.  The Board is authorized to grant such a variance upon making findings that 1) circumstances 

relating to the soil conditions, shape or topography specially affect the land and/or structures in 

question but do not generally affect the zoning district in which it is located; 2) a literal 
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enforcement of  the provisions of the Ordinance would incur substantial hardship, financial or 

otherwise;  3) desirable relief may be granted without substantial detriment to the public’s good 

and 4) desirable relief may be granted without nullifying or substantially derogating from the 

intent or purpose of the Ordinance.   

The existing garage is over nearly seventy years old and was built subject to a variance 

issued by the Town in 1956.  The relief sought in 1956 is the same sought today- namely to build 

within the side setback, albeit slightly further away from the property line.  The topographical 

conditions that existed 1956 to grant a variance for the construction of the existing garage remain 

the same today.  The Applicant respectfully submits that the proposal meets all of the stated 

criteria for the requested relief as shown below:  

  

1. The Property’s unique topographical and soil condition features prevent the 

owner from relocating the garage.   Here, the lot is pitched steeply down from the 

road elevation to Lake Wequaquet in the rear.  The elevation decreases by more than 

twelve feet from the front lot grade to the rear grade on Lake Wequaquet.  The main 

house is built upon a high bank in the north-east part of the property.  The 

southeasterly third of the property bordering the Lake is subject to flooding and is 

within a wetlands buffer zone.  Placing the garage towards the center of the lot would 

interfere with the septic system located there and the drainage for the rest of the 

property. Moving the garage site towards Lake Wequaquet would place the garage in 

an area subject to poor drainage and flooding.  These issues are unique to this 

property and are not generally applicable to the zoning district.    

2. A literal enforcement of the provisions of this Ordinance would involve 

substantial hardship, financial or otherwise, Relocating the garage would create 
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substantial financial and practical hardship for the Applicant.  The septic system, 

utility lines, stone fireplace, driveways and parking areas would be impacted.  In 

addition, an attractive, healthy 24 inch wide oak tree located in the middle section of 

the Property adjacent to the garage would have to removed.  Renovation of the nearly 

seventy year old garage rather than razing and replacing the garage would create 

undue hardship given that the cost to renovate would far exceed new construction.   

3. Granting a variance would not be substantially more detrimental to the 

neighborhood.  Here, a larger garage has existed in more or less the same footprint 

as the proposed garage for over seventy years.  The proposed garage will be slightly 

smaller, slightly further away from the set back and no taller than the existing garage.  

Its impact will be less than or equal to what is currently there but certainly not of 

greater detriment.  For the additional following reasons, the proposed garage is not 

substantially more detrimental to the neighborhood:  

a. The 1956 variance decision notes the existing garage’s location was chosen, in 

part, so as not to interrupt the sight lines of neighbors. The proposed 

replacement garage will be built nearly entirely within the same footprint and 

will have no greater impact on neighbor’s views.     

b.  Lot coverage will remain conforming as not greater than 20% maximum 

(20% existing, 19.3% proposed).  

c.  The pre-existing nonconforming right-side setback will become less 

nonconforming (5.4 existing, 6.5’ proposed).   

d. The building height will remain conforming (23’existing, 26.5’proposed).  

e. The project has been reviewed by the Conservation Agent who has no 

additional concerns other than establishing a work limit as shown on the Plan.   
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f. The proposal is in keeping with and is compatible with the character of the 

neighborhood.    

g. There will be no change in or negative impact to existing traffic flow. 

h. Utilities will not change.  

i. No negative change is anticipated in artificial light, noise, litter, and odor.   

j. The proposal will not create any nuisance, hazard or congestion or any harm 

to the neighborhood.   

4. Desirable relief may be granted without nullifying or substantially derogating 

from the intent and purpose of this Ordinance.  Given that the larger yet similar 

garage in a nearly identical location has existed for so long as previously approved, a 

grant of a variance by this Board would be supportive of and not derogatory to the 

current Ordinance.     

For the above reasons, the Applicant respectfully requests that the Board make findings 

that the proposal satisfies the provisions of the Zoning Ordinance and grant the request for a 

variance to allow the proposal to be completed as shown on the plans. 
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Town of Barnstable
Planning and Development Department

Elizabeth Jenkins, Director

Staff Report

Modify Variance No. 1956-26 – Thaler
Or a new Variance

240-125 (B) (1) (c) – General Powers, Variances
240-11 (E) Bulk Regulations

To allow the Petitioner to remove garage built pursuant to Variance No. 1956-26 and replace
with smaller, less nonconforming garage

Date: May 13, 2020
To: Zoning Board of Appeals
From: Anna Brigham, Principal Planner

Petitioner Joan E. Thaler, Tustee of the Joan E. Thaler Revocable Trust
5 Beth Lee Drive, Grafton MA 01519

Property Address: 139 Point of Pines Avenue, Centerville, MA
Assessor's Map/Parcel: 230/073
Zoning: Residence D-1 (RD-1)

Filed: April 21, 2020 Hearing: May 27, 2020 Decision Due: July 30, 2020
Copy of Public Notice
Joan E. Thaler, Trustee of the Joan E. Thaler Revocable Trust, has petitioned for a Modification of
Variance No. 1956-26 or a new Variance pursuant to pursuant to Section 240-125(B)(1)(c) of the
Town of Barnstable Zoning Ordinance in order to demolish and rebuild a smaller, detached
garage. Variance No. 1956-26 was granted in order to construct a 2-car garage and shed
approximately 3 feet from the southwesterly side yard setback. The proposed garage will be
placed approximately, at its closest, 5.4 feet where ten (10) feet side yard setback is required by
Section 240-11(E) in the Residence D-1 Zoning District in which the subject property is located.
The subject property is located at 139 Point of Pines Avenue, Centerville, MA as shown on
Assessor’s Map 230 as Parcel 073.

Background
The subject property is a 0.56 acre lot on Wequaquet Lake with frontage on Point of Pines Avenue
and Juniper Road.  The property is improved with two single family dwellings built in 1953.  There
is also a detached garage/she and an accessory ramp and landing.
Building 1 contains 1,873 square feet of living area (4,125 gross ) and 3 bedrooms.  Building No. 2
contains 1,252 square feet of living area (gross 2,128) and 2 bedrooms.
Previous Board actions:

 Variance No. 1956-26 was a variance to allow the construction of a two-car garage and
shed within three feet of the side yard setback.

 Special Permit No. 1975-70 allowed the expansion of a preexisting nonconforming use to
allow the expansion of the dwelling nearest to the water.

 Special Permit No. 2015-032 allowed the expansion of the dwelling.

Proposal & Relief Requested
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Town of Barnstable Planning and Development Department Staff Report
Variance 2020-021 – Thaler
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Joan E. Thaler, Trustee of the Joan E. Thaler Revocable Trust, has petitioned for a Modification of
Variance No. 1956-26 or a new Variance pursuant to pursuant to Section 240-125(B)(1)(c) of the
Town of Barnstable Zoning Ordinance in order to demolish and rebuild a smaller, detached
garage. Variance No. 1956-26 was granted in order to construct a 2-car garage and shed
approximately 3 feet from the southwesterly side yard setback. The proposed garage will be
placed approximately, at its closest, 5.4 feet where ten (10) feet side yard setback is required by
Section 240-11(E) in the Residence D-1 Zoning District in which the subject property is located.
The subject property is located at 139 Point of Pines Avenue, Centerville, MA.

Variance Findings
The statutory requirement of MGL Chapter 40A, Section 10 for granting a variance is a three-
prong test.  The Board is required to find that each of the following three requirements has been
met in order to consider granting the variance:
 owing to circumstances related to soil conditions, shape, or topography of such land or

structures and especially affecting such land or structures but not affecting generally the
zoning district in which it is located;

 a literal enforcement of the provisions of the zoning ordinance would involve substantial
hardship, financial or otherwise to the petitioner; and

 desirable relief may be granted without substantial detriment to the public good and without
nullifying or substantially derogating from the intent or purpose of the zoning ordinance.

An application for a variance that has met all three requirements “does not confer … any legal
right to a variance.”  The Board still has the discretionary power to grant or not to grant the
variance.

Suggested Variance Conditions
Should the Board find to grant Variance No. 2020-021 to allow the removal of the preexisting
nonconforming garage and replace with a smaller, less nonconforming garage at 139 Point of
Pines Avenue, Centerville, it may wish to consider the following conditions:

1. Variance No. 2020-021 is granted to Joan E. Thaler, Trustee of the Joan E. Thaler
Revocable Trust to remove the garage built pursuant to Variance No. 1956-26 and replace
with a smaller less nonconforming garage at 139 Point of Pines Avenue, Centerville, MA.

2. The site development shall be constructed in substantial conformance with the site plan
entitled “Site Plan” dated March 13, 2020 prepared for Patriot Builders by Bass River
Engineering.

3. The proposed development shall represent full build-out of the lot.  Further development of
the lot or construction of additional accessory structures is prohibited without prior approval
from the Board.

4. All mechanical equipment associated with the dwelling (air conditioners, electric
generators, etc.) shall be screened from neighboring homes and the public right-of-way.

5. This decision shall be recorded at the Barnstable County Registry of Deeds and copies of
the recorded decision shall be submitted to the Zoning Board of Appeals Office and the
Building Division prior to issuance of a building permit.  The rights authorized by this
Variance must be exercised within one year, unless extended.

Copies: Petitioner (c/o Attorney Rose)

Attachments: Application
Aerial Photo
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Building and Site Plans
Assessor’s Record
Copy of Variance No. 1956-26, Special Permit No. 1975-70, and Special Permit No. 2015-032
Attorney Rose Summary of Reasoning
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